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Right of Way

Former Director of Right of Way Oscar

Rucker refers to “right of way” as the width

of area that is under the control of the

department for construction and maintenance

of the road. Right of Way can be owned in fee

simple, by easement, et al.



Right of Way

Current Director of Right of Way Feaster –

Close enough…



Understanding Rights of Way 

• Unconsciously Incompetent – You don‟t 

know what you don‟t know…

• Consciously Competent – OJT, making 

mistakes

• Pulled some of my mistakes and issues into 

this presentation so we don‟t have to make the 

same mistakes



What do we call “Rights of Way”?
What are our types of RW (title interest*) in 

the 50‟, 66 „, or 100‟ we maintain?

• Fee Simple – Ownership

• Easements 

• Dedicated Right of Way

• Permissions

• Prescriptive Easements

• Condemnation

* Legal terminology



Meanings of Each

It is important to understand each type of

“right of way.” The title interest we own or

the type of document used to obtain our right

of way will determine our interests – present

and future.

The following are basic (not legal) definitions

and examples of each.



Fee Simple

This means we own all of the title interest in the
property from RW line to RW line. We purchased
the strip or area of land in full (by a Title to Real
Estate or Deed) and it is recorded in the court house
as SCDOT property. This includes all appurtenances
such as land, grass, trees, etc. This is the same type
of interest that each of you purchase when you
purchase a home.

A fee simple interest is typically acquired when
DOT is paying for the right of way.





So based on this “title interest”

• If you were clearing and grubbing, who 

owns the trees?

• If you are repairing or installing sidewalk, 

whose tree roots are we cutting?

• What is the length of this interest?



Easement

This means SCDOT has a signed agreement (Easement or
Deed to Right of Way) with the property owner (or a previous
owner) for the use of THEIR land for constructing,
maintaining and improving the roadway and ditches within the
“RW” limits. Our RW interest limits the landowner‟s ability to
use the RW for any use that conflicts with highway purposes.
When a landowner transfers their property to future
landowners it is still subject to our easement unless the
easement is excluded from the sale. We do not OWN the strip
of land, the dirt, the trees, etc.; we simply have the right to use
it for highway purposes.

An easement interest is typical for most of the roads in our
secondary system as well as some outfall ditches.







So based on this “title interest”

• If you were clearing and grubbing, who 

owns the trees?

• If you are repairing or installing sidewalk, 

whose tree roots are we cutting?

• What is the length of this interest?



Dedicated Right of Way

This means SCDOT occupies the right of way for the
purpose of building and / or maintaining the road because
it has been dedicated by the original owner and accepted
by the government for the purposes of a public road. The
interest is similar to an easement in that we have the right
to use the RW for highway purposes, but we do not OWN
the strip of land, the dirt, or the trees, etc. The entity,
person or persons who dedicated the right of way (either
the developer or adjacent landowners) typically retain the
underlying fee ownership of the right of way area.

A dedicated right of way is typical of most downtown city
or town streets and is very prevalent in subdivisions.







So based on this “title interest”

• If you were clearing and grubbing, who 

owns the trees?

• If you are repairing or installing sidewalk, 

whose tree roots are we cutting?

• What is the length of this interest?



Permission

This means SCDOT has a signed agreement (Permission) with
the current property owner to perform work on THEIR land for
the purpose of constructing and / or maintaining SCDOT
interests - typically outfall ditches or sloping rights for the
duration of the project. We do not OWN or have any vested
interest in the strip of land, the dirt, the trees, etc. Depending on
the wording (construct vs. construct and maintain) we may have
very limited future interests. Also, permission may be revoked
by the property owner at any time. Permissions are desirable for
sloping rights (driveways and slopes), however they are not
desirable for future interests, such as with outfall ditches.







So based on this “title interest”

• Who owns the property?

• What rights do we have? 

• For how long?



Prescriptive Easement

This means SCDOT has never secured a paper title for the easement,
but has acquired an easement due to long use without any objection by
the adjacent landowners. The legal limits of our interest are usually
confined to what we have actually maintained and the public has
actually used over the years. For dirt roads, this is windrow to
windrow, however; on paved roads it is ditch to ditch or valley gutter
to valley gutter. This may carry over to OFD‟s (piped or un-piped) as
well as pond dams, so be very careful of working off of the right of
way.

A prescriptive easement is typical of most SCDOT earthen roadways
and roads that came into the state system under the Beltline Act.





So based on this “title interest”

• Who owns the property?

• What right do we have? 

• For how long?



Condemnation

This means SCDOT has filed action

through eminent domain to acquire right of

way for the purpose of roadway

construction. The “title interest” sought may

be Fee Simple, Deed to Right of Way, or

Temporary Right of Way.





Special Provisions 

Always be sure to check your special

provisions for specific requests. These are

where the property owner‟s specific

requests are laid out. This may include

driveway locations, outfall ditches, and

other special requests.





Resources

• Office Files – RW folders, Plans

• Plan Library (Final Plans)

• RW Share Point Portal (New)













Do your homework

• Check the RW Files – including special 

provisions

• Check the plans

• Find out who owns the property – may not 

be who you are dealing with

• Get signatures





















Roads Across Dams

• SCDOT does not maintain pond dams – We 

only are responsible for the roadway itself

• Be very careful about what you maintain / 

repair – you may inherit the dam by default

• We get into trouble way before the dam 

actually fails by performing repairs

• Consult your DME / DEA prior to any work 

on or near a dam







Questions?


